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GENERAL INTRODUCTION

This booklet contains the Model Disciplinary, Capability and Grievance Procedures for schools maintained by Suffolk County Council.  The following general points apply to all the procedures

1. APPLICATION OF THE PROCEDURES

1.1 These procedures apply in all maintained schools in which the governing body has adopted them for use with employees who come under their control.  They apply to all teachers employed by the County Council at such schools who are paid in accordance with the scales of salaries for teachers in primary and secondary schools determined under the Teachers Pay and Conditions Act 1991 or successor legislation and to all appropriate support employees employed by the County Council or the schools concerned.

1.2 The schools concerned are those Community and Controlled schools which have delegated budgets under S. 45 of the School Standards and Framework Act 1998 or successor legislation.  The Education (Modification of Enactments Relating to Employment) Order 1999 provides for the governing bodies of the schools concerned to be deemed the employer for the purposes of this procedure.

1.3 The governing bodies of voluntary aided or foundation schools maintained by Suffolk County Council may also adopt these procedures, with appropriate modification to reflect that in each case the governing body is the employer.

2. PURPOSE

2.1 The overall purpose of these procedures is to promote fairness and order in the relationship between school governing bodies and the employees who come under their control.

2.2 These procedures take account of the ACAS Code of Practice on Disciplinary and Grievance Procedures, and (in the case of the Capability Procedure) the requirements of the DfES and the report of the 1997 ACAS Working Group.  They also take account of the conditions of service of the groups of employees to whom they apply and replace any model procedures to be found in the various conditions of service.

3. INTERPRETATION

3.1 In these procedures the term “Governing Body” means the governing body of the school concerned and any committee of the Governing Body acting with delegated authority.  The terms “Director of Education and “Principal Assistant County Solicitor” includes any officer acting with appropriate delegated authority on behalf of the County Council.

3.2 Any provisions of these procedures should be interpreted in the light of the statutes which confer the relevant decision making powers upon school governing bodies and determine the manner in which schools should be governed.  These are The School Standards and Framework Act 1998 (Schedules 16 and 17) and the Education (School Government) Regulations 1999, as replaced, supplemented or amended. 

4. CONFIDENTIALITY

4.1 All proceedings will remain confidential to the parties concerned, with the exception of official bodies which have a right to require disclosure of information.  The full Governing Body will be notified of the existence of any formal proceedings and their outcome.

4.2 The details of proceedings of any investigatory interviews and/or hearings and appeals will not be reported other than to those who have a role in the proceedings.  The contents of documentation such as witnesses’ statements will be treated in confidence by all parties involved and will not be disclosed to others, with the exception of official bodies with cause to require disclosure.

5. child protection

The County Council issues separate guidance relating to child protection and allegations of child abuse made against school staff.  Schools must refer to this in all relevant cases.

DISCIPLINARY PROCEDURE

6. SCOPE

6.1 This procedure will be used in all cases where misconduct, omission or, in certain circumstances failure in performance is such as to warrant disciplinary action.

6.2 The term “misconduct” in this procedure covers instances of misconduct, omissions or failures in performance which may be reasonably attributed to wilful or negligent acts or omissions on the part of an employee.  Examples of the types of acts and omissions which might be considered under this procedure are contained in Schedule 1.

6.3 Where any deficiencies in performance on the part of the employee arise from a lack of aptitude or skill rather than any wilful or negligent failure to carry out his/her duties the Capability Procedure should normally be used. 

6.4 Separate guidance exists for dealing with problems arising from alcohol dependence. However, significant problems of misconduct arising from drunken behaviour may also be dealt with under this procedure.

7. EXCLUSIONS

7.1 This procedure does not apply where employment is terminated by reason of redundancy or incapability arising from ill-health.

7.2 The normal management of employees and the associated processes such as performance review are outside the scope of this procedure.  There will be occasions when it is appropriate for an employee’s performance at work to be discussed with him/her as part of the normal management arrangements and without recourse to formal procedure.  If there is any shortcoming identified, an employee will be assisted to understand the standard of behaviour or performance required.  This may be confirmed by a written instruction.  By the very nature of these situations, the employee will not normally be accompanied at any meetings or discussions, although they may seek the advice of a trade union representative and it could be helpful if the employee is represented.

7.3 Where discussions in the normal course of management do not bring about any required change or improvement, the employee will be left in no doubt that the next step could be referral to the formal disciplinary procedure.  If further informal discussion is required at this point to establish or clarify issues, the employee may be accompanied by a trade union official or friend, and a memorandum acknowledging the steps to be taken may be issued.

8. INVESTIGATION 

8.1 If the normal management processes do not bring about the required changes in behaviour or performance, the next step will normally be referral to the formal disciplinary procedure.  If it is sufficiently serious, a single instance of misconduct, may be such as to warrant immediate referral to the Disciplinary Procedure. Schools should normally seek the advice of the Director of Education before instituting formal disciplinary action or suspending an employee.

8.2 In order to establish the appropriateness of using the formal Disciplinary Procedure, it will normally be necessary for the Governing Body, or Headteacher to conduct or commission a formal investigation.  If the employee concerned is a trade union official (as statutorily defined) the matter will be discussed with his/her branch secretary or a full time official before an investigation is undertaken.  An employee who is the subject of investigation may be accompanied at any interview or similar investigatory meeting by a trade union representative or friend.  The employee and any witnesses who make statements during the course of any investigation will normally be asked to check and sign any written statement of evidence.

8.3 In certain circumstances it may be necessary to suspend an employee while an investigation is carried out into the situation giving rise to concern.  The Headteacher may suspend an employee.  S/he must immediately inform the Chair of Governors and the Director of Education of the action s/he has taken.  If it is necessary to suspend the Headteacher this must be done by the Chair of Governors, who must immediately inform the Director of Education.  If it is evident that the allegations under investigation are so serious that they would amount to gross misconduct if substantiated (see Schedule 1 Section 3 for examples), the employee will normally be suspended during any investigation.  Such a suspension does not constitute disciplinary action.  If it is necessary to suspend an employee during investigations this will be at full pay. Suspension will not be unnecessarily protracted and support for an employee who is suspended may be made available as set out in Section 8.

9. DISCIPLINARY HEARING

9.1 If it appears, after investigation, that there is a case to consider, a disciplinary hearing will be convened.  A hearing may be conducted by the Hearings Committee (or other authorised committee) of the Governing Body, the Headteacher, or a senior manager authorised by the school’s scheme of delegation.  If dismissal is a possible outcome, the hearing must be conducted by that committee of the Governing Body which is authorised to make the appropriate determination.

9.2 Where it is proposed to hold a disciplinary hearing, the employee will be informed in writing of:

(a) the nature of the alleged misconduct and, where it possible to state, the warning stage which the employee has already reached;

(b) the date, time and place for the hearing;

(c) the name of the person presenting the case and witnesses;

(d) the employee’s right to produce written statements and invite witnesses to give evidence on his/her behalf (any written statements will be circulated to the parties and to those hearing the case normally five days in advance of the meeting);

(e) the employee’s statutory right to be accompanied by a trade union official or fellow employee of his/her choice. If an employee chooses to attend unaccompanied, s/he will normally be asked to sign a statement to that effect.

9.3 A hearing will not normally be held in the absence of the employee, except by mutual agreement, unless s/he fails to attend a hearing without reasonable cause, or is otherwise constrained from attending (e.g. s/he is held in custody).  The date of the hearing will be postponed by up to five working days if the employee’s representative is unable to attend on the specified date.

9.4 The hearing will be conducted in as informal a manner as possible in accordance with the procedure laid down in Schedule 2.

9.5 The person or committee hearing the case may make a determination which is within their delegated powers.  That determination may be communicated orally to the employee after the hearing, but will in any case be confirmed in writing.  The employee will be informed whether or not the allegations have been upheld. If the allegations are upheld, in full or in part, the findings and the decision will be confirmed in terms of:

(f) the nature of the misconduct;

(g) the appropriate sanction i.e. a first or final warning or determination that the employee shall cease to work at the school (to dismiss in the case of voluntary aided schools);

(h) how to appeal against the decision and/or any disciplinary sanction, the length of time within which an appeal must be lodged, and who it should be addressed to;

If the determination is to issue a disciplinary warning, the employee will also be informed in writing of:

(i) what improvement is expected for the future;

(j) the length of time for which the warning is active (not usually less than three months nor greater than twelve);

(k) any other information in respect of the improvement required e.g. any review of arrangements, and whom the employee should contact for assistance;

(l) what might happen if the matter proceeds to the next stage e.g. what the possible sanction might be.

9.6 Employees will be required to sign and return a copy of any such letter confirming receipt.

9.7 If disciplinary action against an employee is withdrawn, either before or during a hearing, no details will be recorded on the employee’s personal file and the employee will be informed accordingly.

10. WARNING STAGES AND DISCIPLINARY SANCTIONS

10.1 The Disciplinary Procedure provides for the employee to be given every reasonable opportunity to improve his/her conduct or performance.  Unless the circumstances are exceptional e.g. gross misconduct, no employee should be dismissed without first having received at least one written warning and having had the opportunity to improve his/her conduct and/or performance.  Under most circumstances, this procedure provides for an employee to receive two written warnings, a first warning and a final warning, before dismissal is considered. 

10.2 Written warnings will normally remain in force for a period of not more than twelve months.  In exceptional cases, the person or committee hearing the case may make a determination that the warning will stay in force for a longer period.  This may be appropriate where there is a history of repeated breaches of the same or similar disciplinary rules, or where the misconduct is serious enough that the committee hearing the case could consider dismissal as a possible sanction.  The employee may appeal against the imposition of an extended warning period.

10.3 In addition to the disciplinary sanction, the Governing Body of the School or the County Council may, in appropriate circumstances, take action to recover monies or property legitimately due to it.  In the case of teachers, certain types of misconduct may be reportable to the General Teaching Council.  Cases involving misconduct towards children or young people will also be reported as required to the Department for Education and Skills (or its successor).

First Warning

10.4 Where an employee’s misconduct is such as to warrant a formal warning, and where there is no previous warning current, a first written warning will normally be the appropriate sanction.

Final Warning

10.5 Where a first written warning is current any further misconduct during the currency of that warning will normally lead to a final written warning being issued.  A final written warning may also be issued in circumstances where an employee is shown to have committed serious misconduct, omission, or failure in performance short of gross misconduct.  It may also be appropriate where dismissal would be a reasonable sanction, but the committee hearing the case have good reason to believe that a warning will prove to be effective.  A final written warning will contain a clear indication that any further disciplinary offence during the currency of the warning will normally, if substantiated at a hearing, result in dismissal without further warning.

Dismissal

10.6 If further allegations of misconduct are brought while a final written warning is current, the committee hearing the case will normally determine that the employee shall cease to work at the school (in the case of voluntary aided or foundation schools to dismiss), unless there are strong mitigating circumstances. The committee hearing the case may alternatively in appropriate circumstances determine to extend the final warning for a period between three and twelve months.

10.7 If the allegations against the employee are so serious that they would constitute gross misconduct (see Schedule 1 paragraph 3), the committee hearing the case may determine that the employee shall cease to work at the school, even where no disciplinary warning is current.  In this case the employee will normally have been suspended during the process of investigation and, subject to the outcome of any appeal, the Director of Education will dismiss the employee without notice.

10.8 Where the employee’s misconduct is not such as to constitute gross misconduct, but has, nevertheless, led to a fundamental breakdown of mutual trust and confidence such that it would be impossible or impractical to continue his/her employment, the committee hearing the case may determine that the employee shall cease to work at the school.  In such a case, subject to the outcome of any appeal, the Director of Education will dismiss the employee with due notice.  Such a case would be exceptional.

10.9 A decision that an employee shall cease to work at the school may only be taken by an appropriate committee (or individual) empowered to do so under the School Government Regulations in force at the time.  The Director of Education is entitled to attend any meeting of a Governing Body or its committees which may determine that an employee shall cease to work at the school.  The Director of Education will dismiss an employee on the instructions of a committee (or individual) who has the power to issue such an instruction.  Any appeal lodged by an employee against a determination that s/he shall cease to work at the school must be decided before the Director of Education is instructed to dismiss the employee. 

10.10 This procedure provides for the right for the Director of Education and/or the Principal Assistant County Solicitor to attend any disciplinary hearing (including any appeal hearing) where a determination that an employee shall cease to work at the school (or dismissal) is being considered. Schools must notify the Director of Education when such a hearing is convened.

11. APPEALS

11.1 An employee is entitled to appeal against any disciplinary sanction imposed. If the sanction has been imposed by the Headteacher, the appeal will be to a committee of the Governing Body. Where the sanction has been imposed by a committee of the Governing Body, the appeal will be to the Governing Body’s Appeals Committee.

11.2 An employee who wishes to appeal against a disciplinary sanction must lodge notice of his/her wish to appeal within 14 days of the date of written notification of that sanction, as directed in the letter of notification.

11.3 A date for an appeal hearing will normally be arranged and notified to the parties within 14 days of an appeal being registered.  All parties will normally be given at least 14 days’ notice of the date of the appeal. Any written submissions, statements and other relevant material should normally be lodged with the clerk to the Appeal Committee at least five working days before the meeting of the Committee to enable it to be circulated to the parties in good time before the hearing.

11.4 The main grounds for an appeal are likely to be:

(m) if the employee wishes to contest the finding and/or the disciplinary sanction;

(n) if new relevant evidence not available to the original hearing becomes available;

(o) if there is an alleged lack of fairness in the original hearing.

If the appeal is against the finding and the sanction imposed by the original hearing, the appeal will normally constitute a complete re-hearing.  If the appeal is against the disciplinary sanction only, the Appeal Committee may agree with the appellant and his/her representative that they will hear evidence in mitigation of the sanction.

11.5 The procedure for the conduct of an appeal is set out in Schedule 2.  An Appeal Committee may uphold the original finding and sanction; uphold the original finding but modify the sanction (only in the most exceptional case will the severity of the original sanction be increased); not uphold the finding and therefore remove the sanction.

11.6 If as a result of an appeal or any other review, a disciplinary complaint against an employee is withdrawn, or is found to have been mistakenly initiated, any record of that action will be removed from the employee’s personal file and destroyed.

12. HEADTEACHERS

12.1 In locally managed schools the responsibility for the conduct and discipline of employees at the school will be part of the headteacher’s responsibility.  Where there is a concern or complaint about misconduct on the part of the Headteacher, it will normally be the responsibility of the Chair of Governors to initiate any necessary action. Chairs of Governors should seek the advice of the Director of Education before instigating any formal disciplinary action or suspending a headteacher.

12.2 If there is sufficient cause for concern, the Chair of Governors may request the Director of Education to carry out an investigation into all the material facts and circumstances of the complaint or concern.  This investigation will be carried out in confidence.  The Chair of Governors and one other governor (who should not later be a member of a committee which hears the case) will consider the report of the investigation and any recommendations of that report and will decide what action is to be taken.

12.3 If the Chair of Governors and the one other governor decide to take no action after due consideration of the Director of Education’s report, they will report their decision and the reason for that decision (but not the details of the investigation) to the full Governing Body.

12.4 If the governors considering the report decide that the matter should be considered under the formal disciplinary procedure, the matter will be considered by the Hearings Committee of the Governing Body. The procedure will be conducted as for all other employees. 

13. ADVICE AND SUPPORT TO EMPLOYEES

13.1 In most case employees subject to allegations or complaints being dealt with under this procedure will seek the advice and support of their trade union or professional association.  However, employees may address questions about procedure, the conduct of investigations or hearings, or other related matters to the Headteacher, the Chair of Governors or the Director of Education.

13.2 In cases where the investigation is prolonged, and especially where the employee is suspended from duty, or has been offered and accepted leave of absence, pending investigations, it will normally be appropriate to make arrangements to keep the employee informed of developments and to offer support.  This should be arranged through a suitable senior member of the School’s staff or an officer of the County Council who is not involved in the investigation or procedure in any other way. The name of a nominated individual will normally be notified to the employee.

13.3 If an employee wishes to raise a grievance about the conduct of a disciplinary case, at any stage before a disciplinary hearing is convened, this should be addressed in writing to the Chair of Governors of the school.  The Chair of Governors will decide what action should be taken and his/her decision in this matter will be final.  If action taken by the Chair of Governors is the subject of the grievance, s/he will delegate the matter to another governor for consideration and decision.  Any complaints made after a hearing has been convened or during the course of a hearing should be dealt with by the individual or committee hearing the case and/or as part of any appeal process.

SCHEDULE 1 

RESPONSIBILITIES AND OBLIGATIONS
GENERAL RULES OF BEHAVIOUR AND CONDUCT

14. GENERAL

The ACAS Code of Practice on Disciplinary Practice and Procedure in Employment recommends that employees be left in no doubt as to the type of behaviour and conduct that may result in disciplinary action being taken against them.

It is not possible to specify all forms of behaviour that will result in disciplinary action .  Each case must be judges in the light of the circumstances and context surrounding it.  Varying circumstances may well allow different disciplinary actions or no disciplinary action at all to be taken for what are similar offences

The following examples give an indication of the Governing Body’s position as to the types of behaviour which constitute misconduct.  The examples are not exhaustive and omissions from the list are not in themselves grounds for appeal. In addition, employees should, so far is reasonably practicable, be familiar with the working rules and procedures relating to their own school and their particular area of work.  These rules may be in the form of codes of practice, manuals, posters , notices and periodic memoranda.

15. SOME REASONS WHICH MAY JUSTIFY DISCIPLINARY ACTION

· Professional or similar negligence, misconduct or omission or, in certain circumstances, failure in performance to a reasonable and acceptable standard.

· Failure to obey a reasonable and lawful instruction or direction.

· Failure to exercise reasonable care for the safety of oneself, other employees, pupils, governors, members of the public or others on school premises or in the course of work.

· Deliberate failure to disclose any personal incapacity which may be incompatible with the satisfactory discharge of the duties and responsibilities of the job.

· Negligence in the care or custody of cash, stores or other property of the school or the County Council or belonging to people in the care of or receiving a service from the school.

· Use of paid time for purposes unrelated to the job.

· Misuse of equipment, materials and information, including wrongful use of the internet, inappropriate use of electronic mail, breaches of copyright and other intellectual property rights.

· Unauthorised or inappropriate disclosure of confidential information, or the use of such information or official contacts for personal gain.

· Failure to disclose an interest in a School or County Council contract.

· Harassment or bullying of other employees.

· General misconduct e.g. rudeness, insolence, drunken or aggressive behaviour, use of foul and abusive language, sexist, racist and other offensive behaviour.

· Discrimination and/or victimisation contrary to the law and/or the school’s policies on equal opportunities, including race, sex, disability, sexual orientation etc including giving instructions or bringing pressure to bear on others to do so.

· Malicious complaints or victimisation of employees as found under the school’s harassment, disclosure of malpractice and similar procedures.

· Failure to co-operate with the school on health and safety matters and procedures.

· Misuse of safety equipment provided.

· Persistent lateness or absence, and/or wilful failure to comply with the school’s procedures covering the notification of sickness absence.

· Administering corporal punishment to pupils.

· Promoting partisan political views in the teaching of any subject at the school.

· Wilful or negligent failure to report evidence of abuse of children within the employee’s care.

16. SOME REASONS WHICH MAY JUSTIFY DISMISSAL WITHOUT NOTICE

· Serious professional negligence, misconduct, omission or, in certain situations failure in performance to a reasonable and acceptable standard.

· Theft or misappropriation of cash or property belonging to the school, the County Council, fellow employees, pupils and others at school or in the course of employment.

· Serious cases of harassment or bullying contrary to the school’s policies.

· Serious racist behaviour.

· Serious sexual misconduct.

· Serious cases of discrimination and/or victimisation contrary to the law and/or the school’s equal opportunities policies, including race, sex, disability, sexual orientation etc. including giving instructions or bringing pressure to bear on others to do so.

· Serious malicious complaints against or victimisation of employees using school procedures e.g. harassment, disclosure of malpractice etc.

· Serious offences involving the misuse or illegal possession of drugs, and/or serious cases of being under the influence of alcohol or drugs at work.

· Threatened or actual physical assault on employees, pupils, governors, or others on school premises or in the course of work.

· Malicious damage to the school’s or County Council’s property or that belonging to others while in the course of work.

· Serious misuse of equipment materials and information, including wrongful use of the internet, inappropriate use of electronic mail, breaches of copyright and other intellectual property rights.

· Serious unauthorised or inappropriate disclosure of confidential information, or the use of such information or official contacts for personal gain.

· Deliberate and wrongful disclosure of security passwords in connection with building security and computer systems.

· Serious failure to disclose an interest in school or County Council contracts.

· Falsification of work records, timesheets, travelling and subsistence and similar claims and other documents connected with the workplace or with claiming pay and expenses from or making payments to the school or the County Council.

· False statements or failure to disclose relevant information in applications for employment with the school or the County Council, with particular reference to health, or qualifications or which result in financial gain.

· Deliberate failure to disclose unspent criminal convictions or, in respect of employment exempt from the terms of the Rehabilitation of Offenders Act (i.e. employment with children or young people) failure to disclose any conviction or caution both before and during relevant employment.

17. SOME REASONS WHICH MIGHT JUSTIFY DISMISSAL WITH NOTICE

As distinct from gross misconduct, for which the normal sanction is dismissal without notice, dismissal will normally only take place after due warning through the disciplinary procedure.  However, there are a limited number of circumstances which fall short of gross misconduct where the governing body may determine that an employee shall cease to work at the school without prior warning being issued.  These are circumstances where the action of the employee has broken the mutual trust and confidence necessary to sustain the employment relationship.  In particular there are two sets of circumstances which may give rise to such a determination.

· Behaviour of a serious or criminal nature outside employment the nature of which makes continued employment impossible.

· Committal to prison for an offence which is of such a kind, or entails a sentence of such length, as to make continued employment impossible. 

capability PROCEDURE

18. scope

18.1 For a variety of reasons, the performance of an employee may give rise to concern because the evidence  suggests that s/he is unable to carry out the duties and responsibilities of his/her post to a professionally acceptable standard, through lack of capability, aptitude, skill or ability and not through any lack of willingness or effort on his/her part.  Where the employee concerned fails to carry out his/her duties and responsibilities to a reasonable and acceptable standard, and where the school’s disciplinary procedure is inappropriate to the circumstances, the procedure set out as follows should be used.
19. EXCLUSIONS

19.1 Disciplinary procedures exist to deal with misconduct, wilfully deficient performance, refusal to follow instructions, negligence and other similar situations, and should be used where such considerations form a significant part of any complaints.

19.2 The assessment and treatment of employees undergoing an induction or probationary period, or similar, should normally be dealt with according to the terms of their induction/probation, unless the employee’s performance falls so far below professionally acceptable standards as to require immediate action.

19.3 Where ill-health is identified as the principal cause of a failure in performance, this should be dealt with according to separate guidance.

19.4 Separate guidance also exists for dealing with problems arising from alcohol dependence.  However, the time scales set out in this procedure will be used where this has a significant effect on the employee’s performance.

19.5 There are many occasions when an employee’s performance at work may be discussed with him/her in the normal course of management.  On such occasions improvements in performance may be sought.  Although such meetings may reveal problems which are ultimately dealt with under this procedure, meetings of this nature do not form part of the procedure itself.  

20. structured investigation and formal interview

20.1 Before initiating a structured investigation, it will normally be appropriate, as part of the usual management process, for any failure in performance to be discussed with the employee and for him/her  to be provided with help and support in order to improve.  Consultation with the employee’s trade union may assist this process.  The employee should be informed that, if the identified deficiencies persist, the next step could be recourse to the formal procedure. The possibility of recourse to the formal procedure should be set out to the employee in writing.

20.2 If counselling, and/or other actions taken within the normal management processes of the school do not lead to the required improvement, the nature of the problem, its level of seriousness and cause(s) will be investigated and identified by structured information gathering and systematic recording.  The employee concerned will be informed in writing of the intention to undertake this investigation, and the nature and time scale of the investigation, and may consult his/her trade union representative.

20.3 Following the investigation and assessment, the Headteacher (or a nominated deputy) will consider the evidence and decide whether to drop the matter, continue with informal counselling and support, or whether to start the formal Capability Procedure.  S/he will confirm in writing the outcome of his/her investigation and assessment, and his/her proposed course of action.

20.4 If the Headteacher decides that the matter should be dealt with under the formal procedure, a meeting will be convened at which the employee may, if s/he chooses, be represented or accompanied by a friend or trade union representative.  The meeting will be conducted in as constructive a manner as possible, with the intention of enabling the employee to recognise the deficiencies identified by the investigation.  The employee will be informed by the Headteacher of the alleged deficiencies and the supporting evidence.  Appropriate members of the school staff and/or officers/advisers of the County Council may be requested to attend to present relevant information.

20.5 The employee will be given a full opportunity to respond to the findings of the investigation, to join in consideration of whether the problems can be overcome and what help may be necessary.  On occasions, especially if there is serious disagreement as to whether or not deficiencies in performance exist, the meeting may be adjourned by agreement to allow time for the employee to reflect on the criticism and/or further  information to be gathered. The Headteacher may determine that a further period of support and training would be appropriate rather than entry into the procedure.

21. entry into the procedure

21.1 If the Headteacher determines that entry into the procedure is appropriate, s/he will issue the employee with a written memorandum.  The date of this memorandum will be the date of entry into the formal procedure.  The memorandum will set out the nature of the failure in performance, the targets and performance standards required, the support and monitoring standards required, the support and monitoring programmes and the time scale for improvements.

21.2 The employee will normally be placed under the direct supervision of a nominated senior colleague in the school, which may be the Headteacher him/herself. The employee may also request the support of another colleague if s/he believes that colleague is able to offer suitable guidance and support.

21.3 The employee’s progress will be monitored over a period not normally exceeding one school term or twelve working weeks.  During this period, the senior colleague providing support and guidance will arrange support meetings as appropriate to give the employee a clear indication of whether s/he is progressing towards meeting the targets and performance standards.  At such meetings it will not normally be necessary or appropriate for the employee to be accompanied.  This option should be available if the employee so wishes, but support meetings will not be unreasonably postponed or delayed for the purposes of ensuring that s/he is accompanied.  Support meetings may include other senior members of the school staff, and appropriate officers/advisers of the County Council who may be able to provide guidance for the employee.

21.4 If, at the conclusion of this period, or at any later stage of the procedure, the employee has met the targets and standards of performance required s/he will be informed in writing, that, subject to the improved level of performance being maintained, no further action will be taken and the formal procedure will be discontinued.  By agreement with the employee further informal support may be continued to sustain the improved level of performance.  If there is evidence within twelve months of the procedure being discontinued that the employee has not sustained the level of performance required, the procedure may be resumed at any stage up to and including that stage previously reached.

22. FIRST CAUTION

22.1 If after the period specified for improvement, the required targets and standards of performance are not being achieved, the Headteacher will convene a further formal meeting at which the employee may be accompanied by a friend or trade union representative.  The requirement to attend this meeting will be in writing setting out:

(i) the nature of the alleged deficiency(ies) in performance;

(ii) the date, time and place for the meeting (the date may be varied within reasonable limits to ensure that the employee is represented);

(iii) the name of the person conducting the meeting, and other parties who may be present to provide evidence or information;

(iv) the employee’s right to produce written statements.  (Any written statements and/or evidence will normally be circulated to all parties at least seven calendar days before the meeting).

(v) the employee’s right to state his/her case, to produce witnesses, and the statutory right to be accompanied or represented by a friend or trade union representative of his/her choice.  (If an employee chooses to be unaccompanied, s/he will be required to sign a statement to that effect.)

22.2 If as a result of this meeting, the deficiencies in performance identified in the investigation described at paragraph 4.2 above are judged to be unresolved, a first written caution will be issued, incorporating the following information :

(vi) the nature of the failure in performance;

(vii) the stage reached in the formal procedure;

(viii) the targets and standards of performance required to be achieved;

(ix) the time scale for the next stage of the procedure, which will not exceed six working weeks or half a term;

(x) what might happen if the procedure is taken to the next stage;

(xi) the right of appeal to an appropriate Committee of the Governing Body.

22.3 At the completion of this meeting the Headteacher will consider whether the programme of assistance and support should be adjusted or continue in its existing form, or (subject to the agreement of the employee) whether some other resolution of the situation (eg. an offer of transfer to an alternative post or a different balance of duties) may be considered and, where feasible, implemented.

22.4 Further support meetings will continue during the ensuing review period as described at 4.6 above.

22.5 The employee may appeal to an appropriate Committee of the Governing Body against the issue of a formal caution.  Any appeal must be lodged in writing with the Headteacher within 14 days of the date of the letter issuing the caution.  The same principles and procedure applying to internal disciplinary appeals will be observed.  During the period while an appeal is pending, the programme of support meetings will continue as set out at paragraph 6.4.

23. FINAL CAUTION

23.1 If the employee’s performance continues to fall short of the targets and standards of performance required  a further meeting will be convened as set out in paragraph 5.1 above.  If the conclusion of this meeting is that the deficiencies in performance have not been remedied as required at the outset of the procedure, a final written caution will be issued containing the same information set out in paragraph 5.2 above.  The timescale for the employee to achieve the required targets and standards of performance will not exceed half a term or six working weeks.  The employee will have the same appeal rights set out in 5.5 above.

23.2 At and beyond the stage of the final caution, and subject to the employee’s agreement, consideration may be given as to whether alternative, but not necessarily equivalent, employment can be offered within the school or elsewhere within the County Council.  If so, a full explanation should be given to the employee incorporating the continuing doubts about his/her ability to meet the standard of performance required in the present post and specifying a period over which any alternative post may be open for acceptance.

24. DISMISSAL

24.1 If, after the period specified in the final caution, the employee’s performance does not improve to the required standard, and it is not possible to offer alternative employment, s/he will be required to attend a meeting of that committee of the Governing Body which has the power to determine that an employee shall cease to work at the school (the dismissal committee).  This committee should not contain any governors who form part of any committee which may be convened to hear appeals against dismissal.  The requirement to attend this meeting will be in writing and will include the information set out at paragraph 5.1 above, including the right to representation.  A representative of the Director of Education who has not previously been involved in providing professional support to the teacher at earlier stages of the procedure will be invited to attend this meeting.

24.2 For procedural purposes this meeting will be conducted as set out at Schedule 2.  If the dismissal committee is satisfied that the employee’s incapability is sufficiently demonstrated, it will normally determine that the employee shall cease to work at the school.  In exceptional circumstances, it may extend the final caution for a further period which will not exceed half a term or six working weeks.  The Committee’s decision will be confirmed in writing and will contain a full statement of the reasons for its determination.  The employee may appeal against the decision of the Committee to the school’s Appeals Committee, as set out at paragraph 5.5 above.

24.3 If the Governing Body through its committees (including any committee hearing an appeal) determines that the employee shall cease to work at the school, and no offer of alternative employment is appropriate or feasible, s/he will be dismissed by the Director of Education subject to any appeal to the appropriate appeal committee of the Governing Body.  Dismissal will be with notice.  However, once the determination has been made by the dismissal committee the employee will not return to work at the school in a capacity which directly affects the education of pupils.  S/he may be offered leave of absence, or early termination of employment by agreement.

25. EXCEPTIONAL CIRCUMSTANCES

25.1 In exceptional circumstances, where the employee’s performance falls so far short of an acceptable standard that improvement to an acceptable level may reasonably be deemed impossible, and where that lack of competence has a seriously detrimental effect on the education of pupils and students, or where the employee’s lack of competence could have other serious consequences (eg. safety considerations), successive cautions may not be appropriate and the procedure may have to be foreshortened.  Schools should seek the advice of the Director of Education before taking such a decision.

25.2 In such exceptional circumstances, entry into the procedure may be at any stage of the procedure up to and including a final caution.  No decision to foreshorten the procedure will be taken until an investigation and assessment has been completed as set out in paragraph 3.2 above.  The employee will normally be allowed a period not exceeding four working weeks after the issuing of a formal caution to make the specified improvements in performance before any decision is taken to dismiss.  The decision to foreshorten the procedure may form the basis of, or part of, any appeal lodged by the employee during the procedure.

26. HEADTEACHERS

26.1 In the event that there are concerns about the capability of the Headteacher it would clearly be inappropriate, if not impossible, for him/her to carry out the roles normally assigned to the Headteacher in this procedure.  This section sets out how those roles may appropriately be reassigned to deal with concerns about the performance of headteachers within the spirit and intention of this procedure.

26.2 Concerns about the performance of a Headteacher may emerge from either the Governing Body itself or from external sources such as Ofsted inspection or the LEA in its monitoring role.

26.3 The Chair of Governors may discuss concerns about the Headteacher’s performance on behalf of the governors as part of the normal dialogue between the Headteacher and Chair of Governors.  Although improvements in performance may be sought in the course of this dialogue, and it may reveal problems which are ultimately dealt with under the formal procedure, such meetings do not form part of the procedure itself.  The Chair of Governors may consult the Director of Education and arrange for help and support to be provided.  Consultation with the Headteacher’s trade union may also assist the process (C.f. Paragraph 2.5).

26.4 However, if the matter is or becomes sufficiently serious, the Headteacher should be advised that if the identified deficiency persists, it may be necessary to convene a committee of the Governing Body to consider the matter under the formal procedure.  This possibility should be set out in writing. (C.f. Paragraph 3.1).

26.5 If the help and support which have been provided within the normal management processes do not lead to the required improvement, the Chair of Governors will request the Director of Education to investigate the nature of the problem, its level of seriousness and causes, through a systematic investigation and structured information gathering exercise.  The Headteacher will be informed in writing of this intention.  When this investigation is complete, the Chair of Governors will convene a Special Committee of the Governing Body (which should not contain any governors serving on the appeal committee), which will receive the report and determine what action is appropriate.  The Chair of Governors will normally be a member of this committee (C.f. paragraph 3.2).

26.6 The Committee will consider the report and proceed as described in paragraphs 3.3 to 4.2 of the procedure.  The Committee will carry out those functions allotted to the Headteacher where the procedure is applied to other employees.  The Director of Education, through different professional officers as necessary, will provide appropriate advice, support and monitoring for the Special Committee.

26.7 A headteacher who is the subject of this procedure will have all the rights accorded to other employees at the various stages.

GRIEVANCE PROCEDURE

27. SCOPE

27.1 Employees’ grievances can arise from a variety of sources. They may be about terms and conditions of employment, relationships at work or the behaviour of others at the school towards them, working practices, health and safety, organisational change or equal opportunities. Some grievances may be minor or straightforward. Others may be complicated to resolve or concern fundamental issues related to statutory or contractual rights. The principle adopted in this procedure is that a grievance should be dealt with as close to its source and as informally as circumstances will permit, and that the formality used in resolving the grievance should reflect the importance of the issue. 

27.2 The procedure contains both informal and formal stages. Employees and their representatives are urged to make every reasonable attempt to resolve a grievance informally before using the formal part of the procedure. Where the grievance is directed against a more senior employee who would normally hear the case, the matter may proceed to the next appropriate stage.

27.3 Employees may be accompanied and supported at any stage by a trade union representative or friend. (The employee’s right to be accompanied is statutory in any case involving the employer’s duties towards a worker).

28. EXCLUSIONS

The following matters are excluded from the grievance procedure:

28.1 Appeal rights under the Disciplinary or Capability Procedure.

28.2 Appeals related to any pension scheme (for which details may be obtained from the Director of Education or the Director of Finance and Resources as appropriate).

28.3 Income Tax, National Insurance and similar matters, which are outside the scope of the County Council (details of any statutory appeal rights may be obtained from the Director of Finance and Resources).

28.4 Appeals under a travel and disturbance or similar County Council scheme which has its own appeal rights.

28.5 The County Council issues a model Harassment and Bullying Procedure for Schools, which may be more appropriate under some circumstances. Nevertheless employees may prefer to use the Grievance Procedure. Employees may not initiate the same complaint through both the Harassment and the Grievance Procedure. Harassment complaints may be referred to the grievance procedure where employee believes that a complaint of harassment has not been taken seriously or investigated properly.

28.6 The County Council has also issued a separate procedure giving guidance to employees on the correct way to make a disclosure of malpractice (“whistleblowing”). This may be more appropriate in some circumstances.

29. PROCEDURE

29.1 Informal Stages

29.1.1. Where an employee, either individually or collectively in conjunction with other employees, has a grievance against the Headteacher or the Governing Body which does not involve any other employee, s/he should make a direct approach to the Headteacher or Chair of the Governing Body as appropriate. An employee should advise the Headteacher when making a direct approach to the Chair of the Governing Body.

29.1.2. Where an employee, either individually or collectively in conjunction with other colleagues has a grievance which involves other employees at the school, s/he should first of all endeavour to resolve the matter by a direct approach to the employee(s) concerned, or through the Head of Department or other appropriate senior colleague. If it is necessary to resolve the issue, those concerned should also discuss it with the Headteacher.

29.1.3. Where the employee requests a personal interview with the Head of Department, or other senior colleague, it should normally take place within a week of the request being made.

29.1.4. The Head of Department, or other senior colleague, or the Headteacher, as appropriate, should seek to resolve the issue either personally or in consultation with the other employees concerned.  The Headteacher may also, by agreement with the employee making the grievance, consult the Governing Body and/or the Director of Education. 

29.1.5. If appropriate, and by agreement of the parties involved, the Headteacher or Chair of Governors as appropriate may arrange for mediation with or without the use of an outside agency. In certain circumstances where the parties are members of the same trade union, a trade union may be able to assist with conciliation or mediation.

29.2 Formal Stages

29.2.1. Where the matter has not been resolved at the informal stage of the procedure the employee(s) concerned should submit a formal written notice of grievance to the Headteacher and to the other employee(s) concerned, if other than the Headteacher. The grievance should be clearly defined, include any supporting documents and set out what steps have been taken so far and what resolution is sought. If the grievance is against the Headteacher, the written notice should be sent to the Chair of Governors, with a copy to the Headteacher.

29.2.2. The Headteacher will convene a meeting to consider the complaint within two weeks of receiving the notice of grievance. This meeting will take place within a further two weeks or as soon as practicable thereafter. Where the complaint lies against the Headteacher, the Chair of Governors will convene a meeting of the appropriate committee of the Governing Body within the same time scale. 

29.2.3. All relevant documents should be submitted to the Headteacher or the Committee and the parties concerned at least a week in advance of the meeting. Any employee against whom a grievance is lodged, or who is implicated in a complaint, will be given the right to have sight of relevant parts of the grievance and any relevant supporting documentation, and to submit a written response.

29.2.4. An employee should be allowed the opportunity to state his/her grievance in person, accompanied by a friend or trade union representative to the Headteacher or Committee hearing the grievance.

29.2.5. In seeking to resolve the grievance, the Headteacher, or Committee may adjourn the meeting or defer its decision if this is considered appropriate to promote conciliation or to obtain further relevant information. In this case the employee raising the grievance will be notified of the date by which the meeting will be reconvened or a decision reached.

29.2.6. The Headteacher, or Committee of the Governing Body will seek to resolve the grievance, if necessary in consultation with the Director of Education, the County Solicitor or any person acting on their behalf. Subject to any adjournment a set out at 3.2.5. above, a decision will be confirmed in writing to the parties concerned within two weeks of the date of the meeting.

29.3 Appeal

29.3.1. If the employee is dissatisfied with the determination of the Headteacher or Committee of the Governing Body, s/he may appeal to the Appeals Committee of the Governing Body within two weeks of the date of the determination by the Headteacher or Committee. Any appeal will follow the procedure set out in Schedule 2. The appeal will normally be a complete re-hearing of the grievance. New evidence may be submitted provided that it is submitted to all parties at least a week in advance of the hearing. 

29.3.2. The decision of the appeal committee will be final, unless by agreement of the parties the matter is referred to the Director of Education.

30. HEADTEACHERS’ GRIEVANCES

30.1 Where a Headteacher has a grievance s/he may endeavour to resolve the matter informally by a direct approach to the person concerned or by approaching the Chair of Governors in line with the informal stage of the procedure set out in section 3.1.

30.2 If the matter cannot be resolved by informal means, the Headteacher may present his/her grievance in writing to the Chair of Governors, who will arrange for an appropriate Committee of the Governing Body to hear the grievance in line with the formal stage of the procedure set out at section 3.2 above.

30.3 If dissatisfied with the committee’s decision, the Headteacher may appeal to the Appeals Committee of the Governing Body, as set out at section 3.3 above. If the matter is not within the power of the Governing Body to resolve, it may be referred by mutual agreement to the Director of Education as set out in section 5 below.

31. REFERRAL

31.1 In exceptional circumstances, if the grievance is against the governing body and all appropriate stages of the procedure have been exhausted, with the agreement of all the parties the grievance may be referred to the Director of Education for resolution.

31.2 The Director of Education will make such enquires and call for such evidence as s/he deems appropriate and will call a meeting of the parties concerned, normally in accordance with the time scales laid down for a hearing before the governing body’s committee set out in section 3.4. Those concerned will be accorded the right to be accompanied and/or represented.

31.3 If the Director of Education cannot resolve the grievance, it may be referred by agreement of all the parties and with the consent of the Director of Education to an appropriate hearings committee of the County Council, whose decision will be final.


SCHEDULE 2

PROCEDURE FOR A HEARING

Hearings will be held in as informal a manner as possible and the employee will be afforded every reasonable assistance to put hi/her case.  The conduct of the hearing is at the discretion of the Headteacher or Chair of the committee, but s/he will allow the parties every reasonable opportunity to present their case.

In the case of an appeal or grievance the order of presentation set out below would normally be reversed.  The employee as appellant would present his/her case first.  However, by prior agreement and where the appeal constitutes a re‑hearing of the full case, the case against the employee may be presented first as at the initial hearing. Chairs of appeal committees should ensure that all parties have a common understanding and agreement on the order of presentation.

1. Introduction

The Headteacher, or Chair of the appropriate committee will ensure that those present are introduced to each other and that they are aware of the procedure to be followed.

2. Presentation of the Complaint/Allegations

The person presenting the case against the employee may make an opening statement outlining the case. 

S/he will then call any witnesses and ask them to give their evidence. The employee or his/her representative may then ask questions of each witness.  The Headteacher, Chair or committee members may also ask questions of any witness.  The person presenting the case may then re-examine the witness. 

Where evidence is presented in the form of documents, the person presenting the case or an appropriate witness s/he will explain the nature and significance of the documents.

3. The Employee’s Case

The employee or his/her representative may make an opening statement.

S/he may call any further witnesses and invite them to give their evidence. The person presenting the case against the employee may ask questions of each witness after s/he has given his/her evidence. The Headteacher, Chair or any committee member may then ask questions. The employee or his/her representative may re-examine the witness.

Where there is any documentary evidence, the employee or any witness on his/her behalf will explain its significance.

4. Re-examination

Both parties will be asked if they wish to re-examine any evidence. The committee may also do so at its discretion.

5. Final Statements

The person presenting the case against the employee may make a final statement. The employee or his/her representative may then also make a final statement.

6. Adjournment

Either party may ask for an adjournment at any stage. The decision to adjourn is at the discretion of the Chair, who will consider a request in the light of the reason given for it.

7. Consideration of the Case

All parties will withdraw. The Headteacher or the committee will deliberate. The Director of Education and/or the Principal Assistant County Solicitor may be present at these deliberations to advise on legal and procedural matters. In any case where dismissal is proposed, the representative of the Director of Education will advise the committee as to whether s/he concurs with the committee’s decision.

If it is necessary to recall either party or any witnesses, to resolve a point of uncertainty, both parties will be invited to be present, whether or not the point of doubt concerns one party or both.

8. Decision

If possible the decision will be communicated orally to the employee after the hearing. The decision will be confirmed in writing to the parties involved as soon as possible after the hearing.
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