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The right to see allegations, complaints, statements and evidence against you.

The Authority and Headteachers sometimes claim that they need to hold an investigation into a complaint or allegation against a member, but cannot divulge the nature of the complaint, the complainant or show copies of any statements taken.   The Authority sometimes maintains that there is no right to see evidence until and unless the matter goes to a formal hearing.   Another claim they make is that they cannot show you statements because they refer to third parties.
Suffolk NUT believes that any refusal to give you full details of what is being investigated is contrary to the rules of natural justice, the Human Rights Act, Data Protection Act and the Data Protection Code of Practice issued by the Information Commissioner’s Office (ICO).    The Grievance, Disciplinary, Capability and Harassment procedures adopted by the Authority (and governing bodies) all rely on written records which should be confidential, but not hidden, and purport to be promoting fairness and the rapid resolution of concerns and conflict.
Where the complaint or allegation is made by another Union member, it could also be considered to be contrary to the Professional Code of Conduct and Professional Code of Ethics to report on a matter without first informing the person who is the subject of the allegation/complaint.

The only exceptions to these principles is where disclosure of evidence could interfere in a criminal investigation, or in cases of allegations of abuse against children (Child Protection cases) /  vulnerable adults, where investigations should first be referred to the appropriate agencies, who will decide on the appropriate investigative procedures.

Members are advised that they should request copies of any allegation, complaint or statement (including statements from children) before agreeing to answer questions in any fact-finding interview.   Members should not refuse to attend a fact-finding meeting, but insist on their right to be accompanied by a Union representative.   If there has been an unreasonable refusal to provide details of the allegation/ complaint, your representative would probably seek to obtain the information before responding, and advise you not to say anything until that information is received.

The basis of this advice is as follows:

The Rules of Natural Justice include the right to know what you are accused of and the evidence or statements of which the investigator is aware.  If you answer questions in good faith without being aware of the reasons for the question being answered, you could find yourself answering in a way which was not in your best interests, had you been fully informed.    The Rules of Natural justice also allow the right to silence.  Whereas the Union would not normally condone refusing to answer questions, if the employer has refused to provide details of the allegation, etc. it would be reasonable to exercise this right, pending receipt of the information requested.

The Human Rights Act:  Article Six of the Human Rights Convention includes (3). Everyone charged with a criminal offence has the following minimum rights -
(a) to be informed promptly, in a language which he or she understands and in detail, of the nature and cause of the accusation against him;
(b) to have adequate time and facilities for the preparation of his defence;

Although this refers to criminal charges, personnel procedures such as discipline and harassment complaints are quasi legal procedures where the principles of a court of law, such as the rules of evidence, should still apply (except that the order of proof required in employment law is “the balance of probability” rather than “beyond reasonable doubt”).   The basic requirement for the process to be handled fairly is the same, so the same safeguards should also apply.

The Data Protection Act provides employees with a “subject access right” to any “personal” information which is held about you by your employer, provided that it is stored on computer, or in a structured manual filing system (e.g. alphabetical files).

The Information Commissioner’s Office (ICO) Guidance to employers gives (non-school) examples of personal information which comes under the Act (i.e. which employers have to show you on demand within a specific period), including:

· an e-mail about an incident involving a named worker

· a supervisor’s notebook containing information on a worker where there is an intention to put that information in that worker’s personnel file.

Clearly, statements and notes taken by a head or deputy about a complaint or allegation about a teacher would be similar, and be covered by the right to access to that information.
There is also an anti-phishing clause in the ICO Guidance: “Do not access or use information you keep about workers merely because it might have some relevance to a disciplinary or grievance investigation if access or use would be either:

· Incompatible with the purposes you obtained the information for, or

· Disproportionate to the seriousness of the matter under investigation.”
Unfortunately, making a formal request for information under the data protection act can lead to delays, as there is a 40 day period allowed for a response.  Strictly speaking, the employer can even ask for a fee!

So the Division’s view is that, as there is a legal right to access this information if a formal application is made under the DPA,  it is clearly appropriate to show the individual concerned all information as a matter of course, without recourse to the DPA. 
The ICO Guidelines also point out (Section 2.13.1) that the Data Protection Act applies to personal information processed in relation to discipline, grievance and dismissal proceedings:

· Ensure that managers are aware that subject access rights apply even if responding to a request might impact on a disciplinary or grievance investigation or on forthcoming proceedings, unless response would be likely to prejudice a criminal investigation.

· Ensure that those involved in investigating disciplinary matters or grievances are aware that they must not gather information by deception.
There is an exception in the duty to disclose, which is where a third party is mentioned in the documentation.  The Act says:

(Section II, 7(4)): Where a data controller cannot comply with the request without disclosing information relating to another individual who can be identified from that information, he is not obliged to comply with the request unless –

(a) the other individual has consented to the disclosure of the information to the person who is making the request or

(b) it is reasonable in all the circumstances to comply with the request without the consent of the other individual.

This is often quoted by the Authority as a reason for not providing the main subject of a complaint with the full text of the complaint.    The Division does not accept this as a valid argument, given the 2 provisos – that all third parties should be asked if they have any objections to their involvement being disclosed to the subject of the complaint and the overriding cause of natural justice which could be used to implement (b).   In any case, where third parties are not happy with their name being included in statements of this nature, it is possible to delete names (and other identifying details such as the person’s post) from the text of the statements.  (This should be done by tippexing out and leaving obvious gaps so that it can be seen that deletions have been made.)  This would still allow the person against whom the complaint is being made to become fully aware of the alleged case against them.

Notes on individual types of proceedings:

Capability: Clearly, if capability procedures, including the informal stages, are to be fair, all criticism of your work must have been documented and you should have been aware of the alleged “deficiencies” at the time they were apparently established by management.   Allegations about poor results must be supported by actual figures, which might include value added figures.  If they include such things as value-added or residuals on individual pupils for one subject, then there should also be comparative figures with the average for the year / class.   Remember that the UPS threshold criteria on pupil progress say that “as a result of your teaching, your pupils do as well or better than similar pupils in the school or nationally”.

Clearly, no one can defend their position in capability procedures unless they are able to see beforehand the evidence, statistical or otherwise, and be able to submit alternative statistics, interpretations and documentation.  Often a head will refer to one “unsatisfactory” observation, while you could produce 3 satisfactory and one good!

Complaints Procedure: All schools should have a complaints procedure which should include an initial stage of taking up concerns with the teacher/staff member concerned, and a process for escalation if not satisfied.  At all stages, where a line manager takes up a complaint, the person against who a complaint is received should immediately be informed and be given copies of any statements, letters of complaint, etc. before any investigation begins.

Disciplinary: All evidence including witness statements must be available and, in the case of formal proceedings, distributed to both sides 7 days before any hearing.   If there are to be informal meetings, we would still expect papers to be produced and examined well before any meeting held, including any fact-finding investigation.  See above.

Harassment: The Harassment Procedure encourages complainants to attempt to resolve matters with the other party before invoking the procedures.   Heads and line managers should check that this has happened should they receive a harassment complaint.

Under the formal procedure, the headteacher or, if the headteacher is the subject of the complaint, an Authority officer, will interview the complainant, take notes and produce a written record of the complaint.  Once that note is completed, processed and available to be filed, it is subject to the Data Protection Act (see above).   There can therefore be no doubt that the person about whom the complaint is made, has a right to see the complaint (with any references about a third person deleted if the third person has not given his/her permission for it to be released). 
Section 12 of the Suffolk Harassment procedure points out that all parties must treat all aspects of the procedures, including documents, as confidential.  Section 12.2 says: “The employee’s complaint of harassment or bullying, any response by the person who is the subject of the complaint, any statements by witnesses and similar material must be treated in confidence by all parties, their representatives and advisers.   They should normally only be disclosed to those who have a role within the procedure or for the purposes of seeking professional advice and for legitimate purposes to expedite the procedure.”
There can be no doubt that this means that all documentation must be made available so that the person against whom a complaint is made can seek representation and advice.
A general point: All the procedures set out that their purpose is to find a fair and timely resolution to complaints, difficulties and differences.  Suffolk NUT believes that this can only be done if there is openness and fairness at the start, rather than seeking to deal with hear-say, unspecified vague allegations, unattributed comments and unsubstantiated allegations from anonymous sources.    We consider such tactics to be unacceptable personnel procedures, prejudicial and designed for entrapment.  We therefore advise members, confronted with such unacceptable tactics, to refuse to answer any questions on the matter until they are given full details of the alleged case against them.
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