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    SUFFOLK NUT GUIDANCE TO ALL MEMBERS re. 


    PHOTOCOPYING PERSONAL INFORMATION – up-date

Under the School Staffing  Regulations 2009 schools have been under an obligation since 1 April 2007 to maintain a Single Central Record which requires schools to record the dates on which they carry out checks on identity, qualification, CRB and the Children’s List (formerly List 99).  Schools have also had to check all new appointees’ right to work in England as from 1 January 2007.  The Immigration (Restrictions on Employment) Order 2007 and the Education (Supply of Information About the School Workforce)(No.2)(England) Regulations 2007 which run parallel with the requirements of the School Staffing Regulations impose additional obligations on schools.  

To establish your identity and the right to work in England, the employer is entitled to see your passport (or similar ID) and make a note of the details (d.o.b., place of birth, passport no, etc).  However, Suffolk LA, quoting OFSTED as the justification, have demanded that Heads must photocopy passports and store the copies indefinitely in personal files for all staff.  Suffolk NUT believes that, in most cases, this is contrary to the Data Protection Act and opens staff up to the risk of identity theft.   We are still awaiting a response from the Information Commissioner’s Office to questions we posed in March.    OFSTED, however, has replied to our query and has confirmed in writing to Suffolk NUT that “Inspectors must see the SCR but there is no requirement for them to see copies of the personal documents produced as evidence for the checks themselves (see www.suffolknut.org.uk ).
Our legal advice confirms that the only statutory requirement to photocopy passports (or other identity documents) is for all teachers employed after February 2008 – whether British citizens or otherwise.  So:-


1) Teachers subject to immigration control may legally be asked to produce their passports and other relevant documents for checking and copying, at least once a year.  (This is the regulation where Baroness Scotland failed to copy a foreign employee’s passport).    However, employers should check and retain documents on file only for the purpose for which they were originally obtained.  To use the information for any other purpose (e.g. to prove compliance with the SCR) may amount to a breach of the Data Protection Act and may also give rise to claims of race discrimination.
2) Teachers not subject to immigration control and employed prior to 29 February 2008 may be asked to show their passports as proof of identity, but are under no obligation to allow the employer to take a copy.   An individual teacher in this category can safely assert that this would be an intrusion into their private life and a breach of the Data Protection Act.  If asserting this causes difficulties (e.g. threatened disciplinary action), contact the union straight away.
3) Re. Teachers not subject to immigration control but appointed on or after 29 February 2008,  DCSF “statutory guidance” says that employers must take and store a copy of the passport of the successful candidate on appointment.   It must be clearly explained to such teachers (and preferably in writing) why the request is being made, where and for how long copies of the passport will be held and who the passport details will or may be disclosed to.   This DCSF Guidance appears to conflict with the provisions of the Data Protection Act.  
What has been established so far is:

a) OFSTED inspectors will never require to see copies of passports or proof of qualifications and keeping copies for this purpose would contravene the Data Protection Act (keeping a document for a purpose other than the purpose for which it was originally obtained).
b) Existing employees as of 29th February 2008 who have the permanent right to work in the UK are NOT required to hand over passports or birth/adoption certificates for checking and copying.
Any member who is told to hand over their passport for photocopying for a new post (i.e. after February 08) and who wishes to object on privacy grounds or the risk of identity theft, can still make a complaint under the Data Protection Act, which could eventually be referred to the Information Commissioner’s Office.   
The DPA says that documents copied should not normally be kept for more than 6 months.   NUT members who have already handed over their passport to be copied are advised to request that the copy is returned to them within six months, so that they can destroy the copy themselves.   If the school refuses to do this, you can again lodge a complaint under the Data Protection Act. 
Suffolk NUT will assist you in pursuing well-founded complaints.  The NUT is still seeking further legal clarification on the contradictory nature of DCSF Guidance and the Data Protection Act. 

For further advice and support contact Graham White, Division Secretary:

Email: secretary@suffolk.nut.org.uk
Phone:  01379 687293 / 07917445851
Graham White  -  January 2010
