                                                   NATIONAL UNION OF TEACHERS

_______________________________________________________________________________________________________________________________  


[image: image7.wmf]b) Extra Risks / Precautions  (including medical)

YES

NO

Has the child been known to bite?

Has the child been known to kick or punch?

Has the child been known to pull hair?

Can the child be led or carried to safety away from others?

Does the child require medication during the school day?

Does the child require intrusive medical treatment during the school day (e.g. 

rectal valium)?

Do health professionals take precautions when examining this child (e.g. 

protective clothing)?

Does the child present any known health risk? Innoculation required?

Has the parent refused to sign any school immunity form (e.g. for the 

administration of drugs by a qualified volunteer member of staff?)

Does the child require any intrusive personal services (e.g. toileting)
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Advice to Headteachers, Governors, NUT Representatives, 

SENCOs and School Health & Safety Advisers

Saying No to the Inclusion of Pupils 

with a History of Violent Behaviour
This advice is for when a school

· is asked to accept a pupil with EBD and who has been excluded or transferred from another school for behavioural reasons, or

· has already admitted a pupil who is exhibiting violent behaviour.

This advice can also be adapted to assess suitability for placements of children otherwise than at school, including assessing risks to home tutors. 

The NUT supports the principles of inclusion of all pupils in a mainstream setting, provided that the education offered can be at least as suitable and effective for the child as could be available in the Special Sector, and that inclusion can be managed without detrimental effects on other pupils or on staff.  Inclusion without the proper resources and risk assessment is not acceptable.  We are seeing cases where teachers are being injured after inappropriate inclusion of children with emotional or behavioural problems.  

The guidance is also for Special Schools and Referral Units, to ensure that children with severe behavioural difficulties are only admitted after a proper risk assessment and when appropriate strategies, training and resources are in already place.

Beware of LEA Pressure:  We often hear that schools say that there were “forced” by the LEA to (re-)admit or retain a child who has a record of violence.  Most frequently quoted reasons are the following:

· the LEA say we have to

· our school is the only one with any places

· the school has an SSC

· the child has a statement

· the LEA is providing support or extra finance

· the parents will appeal against the school’s refusal

· it is against Human Rights/Disability/Equal Opportunities legislation to deny any child a mainstream place

· this is the best provision available for this child

· there is no alternative provision

· the LEA is the admissions authority

· the LEA will indemnify the school for any damages or personal injury costs.

In fact Headteachers do have a right and duty to refuse to admit or include pupils, where the presence of a particular child could put any employee at the school at risk of injury (including emotional / nervous injury through stress, anxiety, etc.).  Head-teachers can invoke the provisions of The Health and Safety at Work, etc., Act 1974, which places the following statutory obligations on employers:

2. (1) It shall be the duty of every employer to ensure, so far as is reasonably practicable, the health, safety and welfare at work of all his employees. 

   (2) Without prejudice to the generality of an employer's duty under the preceding subsection, the matters to which that duty extends include in particular 

·

(A) the provision and maintenance of plant and systems of work that are, so far as is reasonably practicable, safe and without risks to health; 

·

(B) arrangements for ensuring, so far as is reasonably practicable, safety and absence of risks to health in connection with the use, handling, storage and transport of articles and substances; 

·

(C) the provision of such information, instruction, training and supervision as is necessary to ensure, so far as is reasonably practicable, the health and safety at work of his employees; 

·

(D) so far as is reasonably practicable as regards any place of work under the employer's control, the maintenance of it in a condition that is safe and without risks to health and the provision and maintenance of means of access to and egress from it that are safe and without such risks; 

·

(E) the provision and maintenance of a working environment for his employees that is, so far as is reasonably practicable, safe, without risks to health, and adequate as regards facilities and arrangements for their welfare at work. 


Voluntary helpers and pupils can be said to be covered elsewhere in the Health and Safety at Work Act, which require employers to “conduct their undertakings” in such a way that persons other than their employees are “not exposed to risks to their health and safety” and information may have to be given as to what these risks are.  So if a child poses a risk to non-employees in a school, adult volunteers, work experience students, trainee teachers, etc., should be made aware of that risk.  The Act says:

3. (1) It shall be the duty of every employer to conduct his undertaking in such a way as to ensure, so far as is reasonably practicable, that persons not in his employment who may be affected thereby are not thereby exposed to risks to their health or safety. …..

   (3) In such cases as may be prescribed, it shall be the duty of every employer and every self-employed person, in the prescribed circumstances and in the prescribed manner, to give to persons (not being his employees) who may be affected by the way in which he conducts his undertaking the prescribed information about such aspects of the way in which he conducts his undertaking as might affect their health or safety. 

Suffolk NUT has asked the LEA for guidance to schools to help balance the principles of inclusion with the need to ensure a safe working environment.  We have been promised a “protocol” to ensure that schools receiving new pupils with a record of EBD are provided with the information upon which to make a risk assessment and informed decision as to whether their school can provide a reasonable guarantee of health and safety for pupils and staff as well as meeting this child’s SEN. 
Risk Assessment: While awaiting the “protocol”, schools need to be able to make a risk assessment as to whether or not they can admit or continue to accept on roll (i.e. to “include”) a child is whose behaviour is “unacceptable”.   There will be case conferences led by the Inclusion Officer, etc., where schools will be pressurised to admit or include a child, but the school should not make a decision until the risk assessment has been completed.  Suffolk NUT is responding to requests from members and headteachers for help and support in making fair and wise decisions, in the face of often unfair pressure from the LEA, and is proposing the attached risk assessment checklists to help.

The two judgements to be made by the Head, faced with a decision to admit or continue to include a child with EBD are:

(1) what is “unacceptable behaviour?; and 

(2) what extra support and strategies are required in order for the school to be able to include a child who exhibits such unacceptable behaviour? 

Where the school decides that it cannot guarantee a safe environment for all in its community, it has a clear, legal duty to refuse to include such a child.  To admit the child and then for an injury to take place, could lead to prosecution for negligence, because foreseeable injuries should, by definition, be avoided.  The Union believes it is the Headteacher / Governors’ responsibility to ensure Health and Safety at Work in the individual school, not the LEA’s (see Suffolk LEA’s Health and Safety Statement).


A definition of “unacceptable” behaviour is given by the DfES, re-printed in the NUT‘s Booklet “Unacceptable pupil behaviour“:  The definition we use is where the Secretary of State expects an appeal tribunal (exclusions) to refuse to re-admit a child who has been guilty of: 


- serious, actual or threatened violence against another pupil or member of staff;


- sexual abuse


- presenting a significant risk to the health and safety of other pupils by selling illegal drugs, or


- persistent and malicious disruptive behaviour, including open defiance or refusal to conform with agreed school policies on, for example, discipline or dress code.

The Union would advise headteachers to concentrate on the violent aspects of behaviour in determining whether to admit / include, rather than on less serious breaches of discipline, such as dress code offences, because of the importance of showing “risk” to pupils or staff.  However, the effect of persistent disruptive behaviour and defiance on staff must be considered a risk to health.

Restraint is an “incident”: As well as actual violent incidents (e.g. assault) there is a risk of injury (physical or emotional) to staff and other children if the child in question has had to be “restrained” because of his/her behaviour.  The legitimate use of physical restraint is to stop a child from:

· committing any offence (which is defined in the legislation as anything which would be an offence if committed by an adult)

· causing personal injury to, or damage to the property of, any person (including the pupil him/herself); or 

· engaging in any behaviour prejudicial to the maintenance of good order and discipline at the school or among any of its pupils, whether behaviour occurs during a teaching session or otherwise.

A checklist of “inclusivity” should therefore begin with a log of the pupil’s history of incidents, from the file provided by previous school or assessment, and if that child’s behaviour fits any one of the above criteria, it is unarguably “unacceptable” behaviour.  In particular, the employer must never allow assault of another member of the school community to be considered as anything other than unacceptable.  We will not accept any suggestion that teachers should “expect” to be assaulted or otherwise injured, because of the nature of their work, even in a Special School setting.

On some of the judgements, it might be necessary to have expert assessment from the Advisory or Psychological service, but the school should not be put at risk through any delay in obtaining such an expert view.

A proposed checklist is given as Annex 1, Stage 1a.

In the case of children with severe Special Educational Needs (e.g. those with no language or physical coordination) or with known medical conditions, extra questions should be asked, for the protection of staff and pupils.  See Stage 1b of Annex 1.

It is important that the school does not contravene the provisions of the Disability Discrimination Legislation which requires reasonable adaptations to be made to ensure that disabled children have access to mainstream places.  However, the health and safety of staff and other pupils must still be paramount in deciding what adaptations might be “reasonable”.  Medical details may only be reasonably requested if there is a “need to know“, e.g. if a child who bites may be a carrier of Hepatitis.

The outcome of this risk assessment should be compared with the child’s existing IEP, PSP or Statement of SEN.  Have all the hazards identified above been taken into account in existing documentation?

Risk Assessment Process: Headteachers can use the checklist, Stage 1,  to determine the level of risk (and, of course, liability) that the employer would be assuming if including this child into the school community.

STAGE 2: would be to assess what resources and support would be required if this child were to be included (See Stage 2 checklist)

STAGE 3: is the decision whether or not to include, given the degree of risk and the availability of support/resources.  The decision should consider whether:


- the known actions of the pupil will make it impossible to guarantee good order in the school


- the known actions of the pupil pose a credible hazard to pupils or staff at the school


- admitting this pupil could raise stress levels amongst staff which could lead to illness and absence


- the actions of the pupil in school would have a measurable harmful effect on the realistic prospects of the rest of the pupils, through disruptive behaviour.

It would be the NUT’s view that a child should not be “included” if any of the identified risks cannot be addressed adequately by the school, with support and extra resources as appropriae, as this would leave the staff and school community at risk of injury or industrially-related illness.  All staff involved should be consulted on this assessment of risk before the school decides to admit / include.

Any resulting injury (including stress-related illness), loss or damage could lead to claims against the school.  There is no acceptable level of exposure to known risks: all known risks must be identified and eliminated.
We would also suggest that the school adopts the Suffolk NUT’s policy on assault against teachers, as a school policy.  We commend to headteachers the Suffolk NUT’s booklet on dealing with injuries at school, “What to do when a member of staff is injured at school”, which deals in particular with assault.  

Wherever the child is of a physical and mental age to be criminally responsible, the police should be called to any assault.  Suffolk LEA published in February 2004 Joint LEA-Police Guidance for Schools entitled Dealing with Abuse, Threats and Violence towards School Staff, which provides advice to schools on avoiding, and dealing with,  violent behaviour by adults towards school staff.

The Union will support headteachers, governors and all staff who follow this “safety first” approach to difficult admissions decisions.

Where it is clear that Health and Safety protection is not being afforded to our members, the matter can be referred to the Regional Office and an industrial response considered.  In approved cases, this could lead to a dispute with the management of the school and an action ballot.
NUT members should seek the assistance of the Union in any case where a proper risk assessment has not been conducted or where the hazards identified have not been suitably covered by remedial action.

It is important to stop predictable incidents from happening, rather than seeking personal injury claims, etc, after a foreseeable event has been allowed to happen, and people have been injured.

MJG June 2002

Revised February 2004
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[image: image2.wmf]STAGE 1:  a) Assessing the risk to Health and Safety

NO

1x

2x+

Has the child been known to assault another pupil?

Has the child been known to assault an adult?

Did any assault(s) lead to actual bodily harm?

Did the assault(s) use weapons / objects?

Did the above assault(s) lead to medical treatment?

Has the child been known to threaten another pupil?

Has the child been known to threaten an adult?

Did any child have time off school as a result of the assault(s)?

Did any member of staff have time off as a result of the assault(s)

                                           (If "YES", how many days were lost?)

Has the child been known to use offensive language (swearing, racist / sexist 

abuse of other members of the school community?)

Did the above abusive behaviour lead to staff absence or medical treatment?

Has the child committed any criminal offence? (which would be criminal if 

committed by an adult)

Has there been any police involvement in previous incidents?

Has the child been known do him/herself physical harm?

Has the child been known to damage property?

Has the child been restrained (in accordance with the School's policy on 

physical restraint)?

Is there evidence that the child is unaware that his/her actions are wrong?

Is there evidence to suggest that previous unacceptable behaviour is unlikely to 

be repeated in the future?

Does any Education Psychologist report indicate a risk of violent behaviour?

Has the child made any allegations against any staff member?

Has the parent / guardian made any allegations against any staff member?
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Does the child require medication during the school day?

Does the child require intrusive medical treatment during the school day (e.g. 

rectal valium)?

Do health professionals take precautions when examining this child (e.g. 

protective clothing)?

Does the child present any known health risk? Innoculation required?

Has the parent refused to sign any school immunity form (e.g. for the 

administration of drugs by a qualified volunteer member of staff?)

Does the child require any intrusive personal services (e.g. toileting)


� INCORPORER MSWorks4Sheet \s ���





� INCORPORER MSWorks4Sheet \s ���





� INCORPORER MSWorks4Sheet \s ���








- 7 -

[image: image4.wmf]Stage 2: Resource requirements and support

YES

NO

?

full-time attendance of a trained behaviour assistant

the availability of suitably trained staff to meet the child's medication 

needs (e.g. injections; prescription drugs)

training for all relevant staff on dealing with the forms of challenging 

behaviour identified by the risk assessment?

a maximum class size for the special behavioural needs in the 

group

special supervision during breaks, out of school activities, in 

practical subjects (e.g. Chemistry, Art, PE)

protective clothing or specialist training for lifting / restraint

new teaching materials and resources

sufficient extra staff for effective early intervention (mentors or others 

professionals specifically employed to "include" challenging pupils)

counsellors (for pupils and/or staff)

support from social services

support from mental health agencies

multi-agency support where appropriate and desirable (such as 

outreach from PRUs when eventually established for KS2-3 or any 

other project which may be called upon (Services to Children and 

Young People)

an LEA Behaviour Support Team of experienced practitioners to help 

the school develop and implement effective policies.
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