1
Common Assault, contrary to section 39 Criminal Justice Act

i) An offence of common assault is committed when a person either assaults another person or commits a battery.

ii) An assault is committed when a person intentionally or recklessly causes another to apprehend the immediate infliction of unlawful force. (Archbold 19-166 and 19-172)
iii) A battery is committed when a person intentionally and recklessly applies unlawful force to another. (Archbold 19-166a and 19-174 to 19-175).
iv) It is a summary offence, which carries a maximum penalty of six months imprisonment and/or fine not exceeding the statutory maximum. However, if the requirements of section 40 Criminal Justice Act 1988 are met, then common assault can be included as a count on an indictment. Refer to Summary offences and the Crown Court (Criminal Justice Act 1988 sections 40 and 41; Crime and Disorder Act 1998 section 51 and Sch.3 para.6, elsewhere in this guidance.
v) Where there is a battery the defendant should be charged with 'assault by beating.' (DPP v Little (1992) 1 All ER 299).
vi) In law, the only factors that distinguish common assault from assault occasioning actual bodily harm, contrary to section 47 of the Offences Against the Person Act 1861, are the degree of injury that results and the sentence available to the sentencing court.
vii) Where battery results in injury, a choice of charge is available. The Code for Crown Prosecutors recognises that there will be factors, which may properly lead to a decision not to prefer or continue with the gravest possible charge. Thus, although any injury that is more than transient or trifling can be classified as actual bodily harm, the appropriate charge (subject to Para (viii) below) will be contrary to section 39 where injuries amount to no more than the following:

· Grazes;

· Scratches;

· Abrasions;

· Minor bruising;

· Swellings;

· Reddening of the skin;

· Superficial cuts;

· A 'black eye.'

viii) You should always consider the injuries first and in most cases the degree of injury will determine whether the appropriate charge is section 39 or section 47. There will be borderline cases, such as where an un-displaced broken nose has resulted. Generally, when the injuries amount to no more than those described at sub-paragraph (vii) above, common assault will be the appropriate charge.  However, there may be cases where the injuries suffered by a victim would usually amount to common assault but due to the presence of serious aggravating features, they could more appropriately be charged as actual bodily harm contrary to s. 47 Offences Against the Person Act 1861.

     Such serious aggravating features would include:
a) the nature of the assault, such as the use of a weapon, biting, gouging or kicking of a victim whilst on the ground, or strangulation which is more than fleeting and which caused real fear to the victim; or
b) the vulnerability of the victim, such as when the victim is elderly, disabled or a child assaulted by an adult (so that where an assault causes any of the injuries referred to in sub-paragraph (vii) above, other than reddening of the skin, the charge will normally be assault occasioning actual bodily harm, although prosecutors must bear in mind that the definition of assault occasioning actual bodily harm requires the injury to be more than transient and trifling); or 

c) other circumstances when though the injuries are relatively minor the existence of aggravating features mean that the sentencing powers of the court may not be adequate.

Refer to lawful correction in paragraph 9(i) of this section.

ix) Currently, as common assault is not an alternative verdict to more serious offences of assault, a jury may only convict of common assault if the count has been preferred in the circumstances set out in section 40 Criminal Justice Act 1988. However, this will change when section 11 of the Domestic Violence Crime and Victims Act 2004 comes into force. Section 11 will make common assault an alternative verdict to more serious offences of assault even if the count has not been preferred in the indictment. An implementation date for section 11 has not yet been finalised but is likely to be in 2005. See paragraph 8(iv) below; refer to Domestic Violence Crime & Victims Act 2004.

x) Where a charge contrary to section 47 has been preferred, the acceptance of a plea of guilty to an added count for common assault will rarely be justified in the absence of a significant change in circumstances that could not have been foreseen at the time of review.

xi) Common assault is capable of being racially/religiously aggravated under the Crime and Disorder Act 1998. The racially/religiously aggravated version of section 39 is an either way offence. Refer to Racially and Religiously Aggravated Crime, elsewhere in this guidance.
